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Wrongful Infringement in Self-Defense:
From Behavioral Danger to Personal Danger

Gao Yandong

(Guanghua Law School, Zhejiang University, Hangzhou, Zhejiang 310008, China)

Abstract: Legitimate defense cases in China in recent years have changed the connotation of
unlawful infringement. It is generally believed that unlawful infringement is defined by specific
acts, which fails to notice that the defenders are the first to face dangerous people, which greatly
limits the right of citizens to defend. The viewpoints of property recovery theory and integrated
defense behavior theory that expand the right of defense have not broken through the limitations
of the behavior theory, and thus can hardly explain legitimate defense’s dual attributes of the
right to self-defense and the right to maintain order in China. Judgment of unlawful infringement
should be based on the existing behavior, taking into account the personal danger of the unfore-
seen behavior. Introducing personal danger into unlawful infringement can reasonably lengthen
the defense time and moderately expand the defense limit. If the personal danger is limited to the
possibility of both the first and the second offense, it can not only expand the defense authority,
but also prevent the abuse of personal danger, with no possibility of causing the order out of con-
trol.

Key words: justifiable defense; personal danger; post-event defense; possibility of recidi-

vism; right to maintain order
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